OFFICE OF THE ATTORNEY GENERAL. OF TEXAS
Al_.lSTlN

GERALD T, MANN
AYFORMEY GENERAL

Honorsble Wayne Lefevre
County Asunditor

Clay County

Henrietta, Texas

Dezxr Sir:

Your request for mn ¢ © he question as herein
stated has been received by th 30 The other questions
submitted in lette g 9359, will be answered in
separate op :

Your le Pallows:

L &g r to anmr a refund
T m aithor sounty ar
§7.00 to &4.00 {Say thie
trisl feasz cover
pass e of the law yeduoing the
7.00 to $4¢00)"

- at you refer to trial fees in ériminal
cases tri the county or Jjustise courts after the
emendment o Art ¢ 1074, Code of Criminal Procedure, reduc-
ing the triad fos from 3700 5o $4.00 in cases tried in the
Justice court.

Article 1074, Code of Criminal Procedure, 1925, reads
as follows:

*In each case of conviction in the county
cowrt or egunty sourt at law, whether by s Jury
or by the zudga. there shall be taxed against the
defendant, or t 0ll) defendants where several
are tried Jom a trial fee of five &ollars,
the same to ilama and paid over is the sane
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manper as 1n the case of & Jury fee.”

“Artiocle 1074, Title 15, Chapter 4 of the Code of
Criminal Procedure of the State of Texas was amended by the
41st Legislature at 1ts Regular Session and reads as followss

*In each ease of conviction in a county Court,
or a County Court at law, whether by a Jjury or by
a Court, there ghall be taxed against the defendant
or against all defendants, when several are held
Jointly, a trial feo of rive Dollars, the same to
be collected and pald over in the same manner as
in the case of a Jjury fee, and in the Justice Court
the trial fee shall be the sum of Seven Dollars.

*The fact that a justice of the peace éannot
.legally charge eny costs against the defendant,
und that a trial fee to be paid to the county will
provide a fund from which to pay the Judges and
the Justices, orsates an emergency and an ara-
tive pudblic necessity that the constitutional rule
requiring bills to be read on three separate days
be suspended, and that this a¢t take effect as
here:ogore from and after its passage and it is so
anactad.”

The above mentioned act beseme effestive March 19,
1929, and the 41st Legislature, lst Called Session, further
amended Artiole 1074, Title 18, Chapter 4 of the Code of Crimi-
nal Procedure, which reads as follows:

*In each oase of conviction in a sounty Court,
or a County Court at Law, whether by a jury or by
a Court, there shall bhe taxed ageinst the defen-
dant or egainst ell defendants, when several are
held jointly, a trial fee of Five Dollers, the same
to be eollected and peid over in the same manner as
in the case of the Jury fee, and in the Justicse
Court the trial fee shall be the sum of Four Dollars.

"
LE AKX

This gecond amendment became effoctive ninaty days
after Moy 21, 1020, date of adjournment. '

Article 1016, Code of Criminal Proocsedure reads as
follows: :

*Yhenever ¢osts have baen erroneously taxed
against a defendant, he may have the errox aorw
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reoted, and the costs properly taxed, upon fril-
ing a written motion for that purpose in the

court in which the case 1s then or was last pend~
ing. Such motion may be made at any time within
one year after the final dlsposition of the case
in which the costs were taxed, and not afterward.
Xotice of such motion shall be given to each party
to be affected theredby, as in the case of a simi-
lar motion in a olvil action.®

Article 102 of the Penal Code rea&s as follows:

*Any county officer or any district attornsy
to whonm fees or c¢osts are allowed by law who shall
rail to charge up the fees or costs that mey be
due under oxisting laws, or who shall remit any
fee that may be duse undexr the laws, or who shall
fail to make the report required by law, or who
shall pay his deputy, clerk or asaistant a less
sum than specified in his sworn statemsnt, or re-
céive back as a redate any part of the compensa-~
tion allowed suoh deputy, olerk or assistant, -
shall be fined not less than twenty~five nor more
than five hundred dollars. Each act forbidden by
this article is a separate offenge.* '

In the case of lay vsB. State, £02 8, W, 729, it was
heﬁ t.hag only such fess as are euthorized by statute may be
collected.

In view of the roregoing authorities, you are re-

:Eeettully advised that it is the opinion of this department

at the Commissioners' Court has no suthority to refund trial
fees of cases tried in the Justige.courts when the law was in
effect allowing 37.00 trial fee in Justice Courts. Eowever,
after the emendment of Article 1094, Code of Criminal Prote-
durs, by the 41st Legislature, lst dalled Session, if a trial
fee of £7.00 was cherged, then ths defendant could have the
error correoted and the costs properly taxed upon filing a
written motion for that purpose in the court in whioh the ease
is then or was last pending, provided such motion was made et
any time within one year after the final disposition of the
eagse in which the coste wera taxed and not afterwards,

You are further advised that under m:lalé 1074,
Code of Criminal Procedure, supra, that in each case where
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there is & conviction in a County Court or a County Court et
Law there shall be taxed against the defendant or against all
defendants, when several are held jointly, a triel fee of
Five Dollars, and in the Justice Courts the trial fee shall

be Four Dollars upon convietion,

Trusting that the foregoing answers your inquiry,
we ramein

Yours very truly
ATTCRNEY GENERAL OF TEXAS

o Cholectica,.

Ardell williams
Assigtant

AWs Jn
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